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A Guidance Manual for Approved Doctors - West Midlands Pension Fund

Introduction

The West Midlands Pension Fund (the Fund) frequently
publishes guides or publications to assist employers in
discharging their responsibilities under the LGPS
regulations.

This, the latest version of ‘A Guidance Manual for
Doctors’ published in April 2010, sets out the Fund's
interpretation of the current procedures required to
safeguard not only the assets of the Fund, but also the
integrity of the ill-health procedure.

Much has been written about the guidance published
by CLG and the intent behind the changes to the
procedure itself but, overall, it is aimed that those
members who have the need to call upon the
Scheme’s generous ill-health benefits will still be able
to do so under tier 1, while others with less critical,
but nonetheless limiting conditions, will still benefit as
appropriate by virtue of the regulations under tiers 2
and 3.

Those employers participating in the Fund include the
seven West Midlands district councils, several joint
authorities and smaller statutory bodies, large
numbers of schools and colleges and a great variety of
other public service bodies, will be aware of the
wealth of information available on the subject of
ill-health. It is hoped that this guide will be a central
depository for all such information, as well as detailing
the Fund's procedure.

Fund employers are reminded that a decision under
the Scheme regulations on ill-health matters is a
decision that must be communicated to employees,
and as such must also contain details of the relevant
appeal procedure as required by the internal dispute
resolution procedure (IDRP).

It should be noted that nothing contained within this
guide can override the prevailing regulations, and that
the prevailing regulations will be used, along with the
Fund’s interpretations of the regulations at all times,
to settle any disputes that may arise.

Decisions on entitlement to pension benefits under
the LGPS are the responsibility of a person’s employer
or former employer. However, where a person'’s
ill-health may be relevant to pension benefits,
employers are required, before making their decision
on pension benefits, to obtain an opinion from an
approved independent registered medical practitioner
(referred to from now on in this guide as an approved
doctor) on whether a person is permanently
incapacitated because of ill-health. It is the
responsibility of the Fund in the case of employers

to approve doctors for this purpose.

The main aim of this guide is to help employers and
doctors understand the important role they have to
play within the LGPS regulatory framework; it may
also prove to be beneficial for Scheme members,
employee representatives and local referees.

The Fund wishes to acknowledge the contribution of
the various authors and contributors, without whom
the guide would not be possible. Credits are provided
within the text to the various sources and reference
materials.

Please refer any comments or questions about this
guide to the Fund in the normal way.
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Establishment of Doctors’ Panel

The Fund has sought to increase the number of approved independent registered medical
practitioners, in accordance with Regulation 56(2) of the LGPS (Administration) Regulations 2008.

A panel of approved IRMPs has been established.

1) Purpose of Panel

» To assist West Midlands Pension Fund in
discharging its responsibilities for approving and
processing ill-health retirements.

» To act as Fund doctors under regulation 56 (2) of
the LGPS (Administration) Regulations.

» To set and maintain high professional standards in
applying medical expertise to the application of the
LGPS ill-health regulations.

» To act as a reference point to colleagues for
individual cases and matters relating to the
interpretation of regulations.

» To evaluate and, where appropriate, to approve
ill-health retirements in accordance with the LGPS
regulations as an approved Fund doctor.

» To assist fellow panel members in determining
cases and setting operating practices.

» To give an opinion and report on appeal and other
cases referred for a further independent opinion as
required under the LGPS appeals process or third
party interventions, such as the ombudsman.

» To attend panel meetings as required by the
Chairman, Dr Archer, when practical.

3) Member Standards

» To be accredited specialist in occupational
medicine in terms of qualifications, experience of
considering ill-health retirement and knowledge of
the LGPS regulations.

4) Other Matters

When a panel member is acting for an employing
body as an occupational health doctor, this role is
expected to take precedence. The panel doctor will
only go on to act as the Fund's approved doctor for
that case, if the case is a straightforward strong case
in medical terms. The Chair of the panel will provide
guidance on specific cases if necessary.

It is recognised by all parties that the interests of
the individual are the major issue, and ill-health
retirements should be approved if it is clear the
circumstances of the case meet the LGPS ill-health
provisions. In complex cases, the panel will be a
professional confidential reference point if required,
or referral of a case.
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5) Operational Practices

)

All panel doctors should agree to work to the
standards recommended in the ALAMA guidelines
and to have their recommendations on behalf of
the West Midlands Pension Fund audited.

While acting as a panel doctor, he or she should
be in good standing with the Faculty of
Occupational Medicine for Continuing Professional
Development and with the General Medical
Council for revalidation, conduct and competency
purposes and with no restriction to practise.

Panel doctors operate to the best practice
guidelines which includes:

Chair’s checklist

ALMA guidelines

LGPS Regulations Statutory Guidance

HM Treasury July 2000 Report — Review of
Ill-Health in the Public Sector

v v v v

The LGPS Regulations require an independent
registered medical practitioner (IMRP) qualified in
occupational health medicine to determine
eligibility and state the necessary qualifications of
such a person [Regulation 20(14)], but do not
state what is meant by independent.

However, the Fund assumes that for an IRMP to be
seen as independent, he or she must be able to
give the declarations referred to in Regulation
56(1) of the Administration Regulations:

a) he has not previously advised, or given an
opinion on, or otherwise been involved in the
particular case for which the certificate has
been requested; and

b) he is not acting, and has not at any time acted,
as the representative of the member, the
employing authority or any other party in
relation to the same case.

The Fund also interprets ‘independent’ to mean
independent of any previous involvement in
advising the employing body of the options for
the employee concerned, and is capable of acting
in the Fund’s interests without any conflicts with
the employing body or individual.

iii) In situations where there could be a real or
perceived conflict in acting as the Fund’s doctor,
the panel doctor will discuss with the Chair or
declare no availability to act as the Fund'’s doctor.
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Flow Chart of Process

1) Employing body occupational health process

2) After considering full range of options to assist individual back to work,
independent employing body occupational health doctor...

Supportsill-health
and signs medical
form.

3) Fund doctoris
also independent
occupational health
doctor at (2) and
there are no
conflicts.

Approvesiill-health
by signing medical
form as Fund
doctor.

Passed to Fund

Fund notes
decision. Employer
notified and leaver

paperwork requested

Case refused 1st stage of dispute
procedure, member
can appeal once an
employer makes a
decision under the

regulations.
Passed to Fund &

|

4) Referall to the 2nd stage of
Fund doctor dispute procedure
(see below)

Approves il Refuses 1st stage of dispute
ill-health ill-health procedure, member
can appeal once an
employer makes a
decision under the
regulations.

Employer
notified

Employer
notified
and leaver
paperwork

requested
b 2nd stage of

dispute procedure,
Fund doctor not
previously involved
in reviewing case
prepares report for

administering
authority specified
person.
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Certification of Fund Forms

The appropriate medical form should be completed
by the employer and the independent employing
body occupational health doctor. Where the doctor
is an independent registered medical practitioner
approved by the Fund under regulation 56(2) of the
Administration Regulations (a panel doctor), then he
or she will also be eligible to sign the form at Part C,
if there is no perceived conflict or need for a further
opinion.

In all cases the medical form should be sent to the
Fund. Where the form has been signed by an
approved panel doctor, it will not be forwarded to a
further panel doctor. The case notes at Part D will not
be required. The member’s record will be updated
with the decision, and the leaver paperwork will be
requested from the employing body.

Where the occupational health doctor is not an
approved panel doctor, the medical form will
continue to be referred to an approved Fund doctor.

Where ill-health retirement is approved, the Fund will
advise the employing body and request the leaver
paperwork.
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Standards of Evidence for
Permanent Incapacity Opinions

An occupational physician, or doctor with a
qualification in occupational medicine, who acts
as an independent doctor advising the Local
Government Pension Scheme or other pension
scheme on applications for ill-health retirement
benefits, should be able to justify and audit their
occupational health opinions using best practice
standards. Permanent incapacity is the outcome
of an occupational health and workability
assessment rather than the outcome a clinical
opinion.

It is important at the outset to establish that
independent doctors should confine themselves to
an opinion on whether or not there is sufficient
evidence of permanent incapacity due to ill-health.
He or she does not make decisions concerning
eligibility for ill-health retirement. That is a matter
for the employer not the doctor.

The paper by Poole et al 'll[-health retirement:
national rates and updated guidance for occupational
physicians in Occupational Medicine 2005: 55: 345-8'
gives an evidence and consensus basis for doctors
who give professional opinions about health or
disability-related incapacity which underpin eligibility
for ill-health retirement pension benefits.

When evidence is obtained from a treating doctor,
it should preferably be in the form of answers to
specific questions concerning investigations,
diagnosis, treatment plans and outcomes.
Correspondence between the treating specialist
and GP will often be helpful.

Unfortunately, some doctors, including specialists,
are inclined to give uninvited opinions on matters
such as ill-health retirement without necessarily
being familiar with the duties of the job, the criteria
of the pension scheme or being qualified in
occupational health. The independent OHP retained
by the pension scheme should be in a position to

justify their own opinion to the pension scheme.
He or she should not rely on an opinion from a
clinical specialist or other doctor about matters
outwith their competence, such as the nature of the
job and eligibility to ill-health retirement benefits.
The occupational physician or other OH advisor
acting for the employer should supply an objective
assessment of the applicant's disability and
functional capacity to do their job, and potentially
any other job outside of local government
employment. The applicant should be given the
opportunity to submit their own description of
how they feel that their medical condition causes
incapacity. Relevant and significant motivational or
psychosocial factors (‘yellow flags’) should also be
included in the medical report. Any history of
significant or long-term disaffection between the
employer and employee is also likely to be relevant.

The employer should provide the independent
occupational physician with details of the current
job description and include Information about
adjustments to the job or workplace, redeployment
and other rehabilitation measure that have been
offered or tried. (Unexplained failure of rehabilitation
is often an indicator of illness behaviour or
deception.)

The opinion of the independent doctor should be
expressed in the form of an occupational health
report with sufficient detail to show why a particular
opinion was formed. This should accompany the
statutory certificate.

The checklist that follows may act as a useful
aide-mémoire both for the employer's OHP
submitting an application and the independent
doctor considering an application. It may also serve
as the basis for justification of a particular opinion
or for audit cycle purposes.

Dr Dale Archer

Acknowledgements: Based on previous audit work done by the North West Audit Group
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Permanent Incapacity Evidence Checklist

Applicant name: Date of birth:
Job title: Years in current post:

Years of local government service:

Yes No

1 | Is it clear which pension regulation applies to this application?

2 | Has the employer dismissed or is in the process of dismissing the applicant, on what
grounds and on what date?

3 | Has the employer Included details of current absence?

4 | Has the employer submitted a clear detailed job description?

5 | Does the applicant and his/her employer understand the medical criteria for
permanent incapacity?

6 | Has a relevant diagnosis or diagnoses been established?

7 | Is there sufficient medical information documenting investigations, diagnosis,
treatment plan clinical and workability prognosis from any of the following?:
- employer's occupational physician
- treating or other specialist
- GP
- other health professional, eg, clinical psychologist

8 | Have all investigations been completed and the outcomes known?

9 | Have all reasonable and evidence-based treatments been tried and given for a
therapeutic period of time and has there been adequate time to allow for recovery?

10 | Is there a clear clinical and workability prognosis in relation to the job and alternative
employment?

11 | Has an assessment of functional capabilities and disabilities in relation to the current
job and alternative work been included?

12 | If applicable, has the employer explored reasonable adjustments under the DDA?

13 | Is there a credible explanation as to why adjustments or rehabilitation attempts
were not successful?

14 | If alternative work was offered, is there an explanation as to why it was not taken up?

15 | Has the employer included details of significant workplace disaffection, job
satisfaction, work stress or motivational factors?

16 | Has the applicant included a statement of his or her own medical condition and
functional limitations?
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[1I-Health Retirement Guidance

Extract from appendix to Ill-health retirement: national rates and updated guidance for occupational
physicians. CJM Poole, CM Bass (co-opted), JE Sorrell, ME Thompson, JR Harrison and AD Archer on
behalf of the Association of Local Authority Medical Advisers. Occupational Medicine 2005; 55: 345-

348.

General Guidance

Before advising on the merits of an application for
early retirement, the following steps should be
followed by the occupational physician:

Obtain the Relevant Medical Information

A professional opinion should not be offered until all
the relevant facts are known: (a) From what disease,
illness or injury is the applicant suffering? This may be
ascertained during the consultation or subsequently
with additional information. (b) Is it a recognised
medical condition contained for example in the
International Classification of Diseases?" (c) What
treatments have been tried, and are there others with
a good evidence base that have not been tried and
would be reasonable for the patient to try? (d) What
is the normal prognosis of the condition? (e) Did the
employee have the condition when they were
appointed? If so, why has their incapacity become so
great that they are incapable of working now and in
the future?

If clinical information about the patient is required
from their general practitioner or a treating specialist,
then the Access to Medical Reports Act 1988 will
apply. Such a request has the potential of putting
these doctors in a position of conflict of interests
and may damage the doctor-patient relationship.

To minimise the likelihood of this happening, a letter
from the occupational physician to either of these
doctors should ask specific questions about the
patient or medical condition, rather than asking for a
non-specific report or an opinion on fitness to work.
Direct access to the hospital or GP records, with the
patient’s informed written consent in accordance
with the Data Protection Act, may be helpful in some
circumstances. Examples of specific questions are:
what treatments have been tried and what
treatments are planned? Could | have a copy of the
x-ray and MRI scan reports please?

Assess the Workplace and the Job

When formulating an opinion it is helpful, not only to
examine the patient, but also to obtain information
from the patient’s line manager that addresses the
specific problems at work, and details of any steps
that have been taken to remedy the situation.

The information should be factual rather than
hearsay or inferential. It may be helpful for the
occupational physician to visit the workplace, to
obtain a job description and to clarify the duties of
the patient, especially if he or she is unfamiliar with
the job. Answers to explicit questions about working
relationships, workload, work rate and the physical or
emotional demands of the job may also be necessary
from the patient and line manager. Because the
content of jobs change with time, fitness for the job
is usually taken as the current job and not one that
appears on an out of date job description. Where
possible, disability should be reduced by aids or
adaptations to the workplace or by adjustments to
the method of working to accommodate the
patient’s impairments.

Do Not Be Pressurised into Making Hasty
Decisions

The decision about eligibility for a pension should be
distinguished from the decision about employment.
The occupational physician should resist any pressure
from the patient or the employer to make a hasty
decision when, for example, the relevant medical
information is not known, a diagnosis has not been
made, treatment has not been completed, it is likely
that the patient’s condition will improve or solely

to avoid disciplinary action. Refusal by the patient to
undergo reasonable treatment for the purposes of
gaining benefits should not be condoned. Adjustments
to the workplace, with or without the help of the
Access to Work Team, will take time to organise and a
period of assessment following such changes will need
to take place. Similarly a trial of ‘permitted’ (previously
called therapeutic) work while off sick in agreement
with the Department of Work and Pensions, or
‘supported’ employment with the help of a job ‘coach’
from a JobCentre Plus provider organisation will take
time to organise.
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Problems due to unsatisfactory working relationships
will also take time to address. The role undertaken

by an employee is nowadays unlikely to remain
unchanged, and neither is an employee likely to
remain in the same job or with the same manager
for years at a time. So unless there has been serious
misconduct on the part of the employer, or the
employee’s personality is especially vulnerable, the
occupational physician should not use an employee’s
refusal to return to a particular workplace because of
interpersonal difficulties as a reason for supporting
early retirement due to ill-health.

Base Advice on Objective Medical Evidence
The decision whether or not to support an early
retirement on the grounds of permanent ill-health
should be based on objective medical evidence and
assessment of true functional ability. Psychosocial
factors that may be contributing to disability should
be identified. The occupational physician should be
alert to the possibility of wilful illness deception
(malingering). Requests to leave out materially
relevant information for the purpose of creating a
biased report should be resisted. A lack of motivation
or other non-medical factor, such as anger,
embitterment or disaffection with the employer,
when it is the primary cause for the employee
refraining from work, should not be accepted as a
reason for supporting early retirement due to
ill-health. On the other hand, the employee should
not be required to make heroic efforts to keep
working and rarely, for reasons of safety and
efficiency, a particularly disabled patient may need
to be encouraged or even required to take early
retirement.

The applicant’s general practitioner should be
informed about any materially relevant findings or
recommendations. When the occupational physician'’s
opinion regarding fitness to work or eligibility for a
pension differs from that of another doctor, the
patient should, if he or she wishes, be given the
opportunity of including the other doctor’s report in
representations to the relevant decision makers.
Wherever possible, the occupational physician should
state in the report why he or she does not agree with
the other doctor’s opinion.

Employment Law

An employee's contract may be terminated under
the Employment Rights Act 1996 by the employer
on the grounds of capability (as assessed by reference
to skill, aptitude or health), misconduct, redundancy
of the job, a statutory reason or for some other
substantial reason.? Eligibility to an early pension
due to ill-health is not a reason for terminating a
contract. In law, eligibility to a pension may be
contractual or discretionary and the wording of the
criteria should reflect this fact. Advice from a lawyer
is recommended when wording the eligibility criteria.

The Disability Discrimination Act 1995 applies equally
at the end of employment as it does at recruitment
or during employment. It gives the employee certain
rights provided he or she has a physical or mental
impairment that has a substantial and long-term
adverse effect on his or her ability to carry out
normal day-to-day activities. Although physical and
mental impairment is not defined in the act, tribunals
have stated that mental symptoms must constitute a
clinically well-recognised illness, whereas for physical
symptoms there need only be impairment of
function. Substantial is not defined, but is interpreted
to mean more than trivial and applies to the
functional ability of the patient off medication or
without special aids. Long-term means that the
disability has lasted or is likely to last more than

12 months. Normal day-to-day activities encompass
mobility, manual dexterity, physical co-ordination,
continence, the ability to lift, carry or move everyday
objects, speech, hearing or eyesight, memory, ability
to concentrate, learn or understand and the
perception of risk of physical danger.

The act and the requirement for reasonable
adjustments to the job or workplace apply
throughout employment from recruitment to
dismissal and includes retirement. Disabled patients
should be allowed an increased amount of time off
work for treatment but not just by virtue of being
disabled. Patients who are ill but do not fulfil the
criteria for a pension and who are unable to

return to work after a reasonable period of absence,
may be dismissed by management on the grounds
that they are incapable of fulfilling the terms of their
contract due to ill-health.?
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Injury Award

This is payable when an employee suffers permanent
incapacity as a result of an injury or disease caused
by their work [The Local Government (Discretionary
Payments) Regulations 1996]. It is designed to
compensate for loss of earning capacity rather than
any percentage loss of function, which for local
government and NHS employees provides for up to
85% of average earnings. No guidance is currently
available on how to calculate an award.

For the purposes of police or firemen’s pensions, the
qualifying injury, disease or illness must have caused
or substantially contributed to the claimant’s
disability. An award is calculated as a percentage of
salary from the difference between the claimant'’s
pre-injury salary and their current or projected
earnings. It is not necessary for the claimant to

have found work for an assessment to be made.

A personnel officer normally makes the assessment of
earning capacity. A copy of the general practitioner’s
records or access to hospital records is often helpful
to confirm the accuracy of information provided, or
to help establish causality and apportionment when
incapacity may be due to other medical conditions in
addition to the injury itself. lll-health which arises
directly from normally conducted disciplinary
proceedings should not warrant the payment of an
injury award.? An injury award is not intended to
compensate for loss of function, pain or suffering for
which an industrial injury benefit or personal injury
claim may be appropriate.

In some pension schemes, retirement benefits are
significantly enhanced as a consequence of a
work-related injury. In certain patients this may
encourage wilful illness deception that may be
difficult for the doctor to identify. This is because in
normal medical practice, the patient makes an
honest disclosure of their symptoms and there is no
incentive to deceive. Illness deception should be
distinguished from normal illness behaviour, a
functional or somatoform disorder, or hysterical
conversion. Diagnoses that rely on self-reported
symptoms that cannot be verified independently or
by testing, such as pain, psychiatric symptoms or
functional disability, are vulnerable to errors of
diagnosis. Helpful markers of deception include:

a delay between the alleged injury and onset of
symptoms; inconsistent or inappropriate symptoms
for the diagnosis; excessively severe symptoms for
the diagnosis; inconsistencies on examination such as
overreaction or positive Waddell's signs*, an unusually
poor functional ability for the diagnosis or a lack of
response to appropriate treatment.® In a systematic
review of 32 controlled trials of patients with physical
dysfunction and pain, seeking financial compensation
was associated with greater complaints of pain and a
reduced response to treatment.®
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Specific Guidance

Some applications for early retirement are difficult to
assess, and examples of such conditions are given
below. In general, those employees who fail to
respond to specialist treatment and whose illnesses
have features of the worst prognosis may warrant
early retirement on the grounds of permanent
ill-health, if reasonable aids or adaptations to the
workplace or job have been unsuccessful. Mental
ill-health and musculoskeletal disorders are the most
common diagnostic reasons for early retirement and
so will be considered first.

Anxiety and Somatoform Disorders

These include adjustment disorders, generalised
anxiety, anxiety coexisting with depression, phobias,
social disorders, panic attacks, agoraphobia,
dissociative (conversion) disorders, depersonalisation,
somatoform (hysterical) disorders and
hypochondriasis. The majority (especially acute
reactions to stress and adjustment disorders) have a
very good prognosis and are helped by supportive
counselling or other forms of psychological therapy.
Short courses of anxiolytics or high dose
antidepressant medication may be required. It should
not be necessary for all symptoms to disappear for
successful vocational rehabilitation to take place.

A phobic anxiety about a person(s) or aspect of the
job may be difficult to treat, but relocation to a
different team or to comparable work that does not
involve the anxiety-provoking stimulus should be
sought. An employee who has been treated
particularly unreasonably by their employer will need
greater support from the occupational physician,
which may include the recommendation that an
application is made for an injury award.

Functional Illness (Medically Unexplained
Symptoms)

The terms functional illness, non-organic or medically
unexplained symptoms are used when the patient'’s
symptoms cannot be explained by disease or
physiological disturbance particularly if the illness is
unduly severe or persistent. If the symptoms last for
more than six months, then the term ‘somatoform
disorder’ should be used. Examples of this illness may
be found in patients with multiple symptoms but no
significant findings on examination or from
investigations; non-specific back pain or arm pain;
generalised fatigue or weakness of a limb; dysphonia.

11

In a six-year longitudinal study of 64 patients with
unexplained function (eg, hemiparesis and tremor)
only three developed new organic neurological
disorders, but subsequent psychiatric illnesses
(depression, anxiety and personality disorder) were
common.’

In attempting to understand the patient, the
occupational physician should try to gain insight

into the underlying initiating and maintaining
psychosocial factors, which may not be identical.
Identifying links between psychosocial factors and
somatic aspects of their illness (eg, “You told me that
you were unhappy with your new manager. | wonder
if this has contributed to your headaches and
fatigue?”), may be helpful to the patient. Those
patients who are dissociated from their emotions or
who have fixed beliefs about an organic aetiology
may be resentful of such an explanation. One of the
psychological therapies such as cognitive behavioural
therapy may be helpful for these patients.? For those
with functional dysphonia, voice therapy and voice
amplification are usually successful. Patients with
co-morbid psychiatric illness should be referred to a
psychiatrist. Early retirement should not be supported
when a functional (non-organic) illness is the main
cause of incapacity.

Stress

Feelings of an inability to cope with the pressures

of work or emotional fatigue (‘burnout’) are not
recognised illnesses in either ICD10 or DSM-IV and
should not warrant early retirement on the grounds
of ill-health, unless associated with mental ill-health
which has been unresponsive to appropriate
psychiatric treatment and workplace adjustments.
Modern UK health and safety legislation requires
managers to identify hazards to health, both physical
and psychological, to undertake risk assessments and
to control risks by reasonably practicable means.
During the course of a consultation, relevant job
specific aetiological factors may be identified which
may have contributed to the employee’s ill-health.
These are usually of an organisational nature such as
an excessive workload, or work rate, high physical or
emotional demands, poor interpersonal working
relationships, poor communication, excessive control
by others of the way in which a job is done,
conflicting roles at work or conflicting demands
between the home and work, or job insecurity.



A Guidance Manual for Approved Doctors - West Midlands Pension Fund 12

Relevant factors should be identified by the
occupational physician and communicated to
management as part of the medical report.

Non work-related factors such as divorce,
bereavement or family illness should also be taken
into consideration and the patient managed
accordingly. Feelings of stress, with or without
anxiety or depression, are unlikely to be a justifiable
reason for early retirement.

Post-Traumatic Stress Disorder

This may occur after exposure to or witnessing of a
traumatic event of exceptional severity which is likely
to cause pervasive distress in almost anyone."
Examples of such traumatic events are aspects of
military combat, torture, violent personal assault to
include rape and severe road traffic accidents.

The definition of post-traumatic stress disorder
(PTSD) is wider in the American classification

DSM-IV than in ICD-10 and includes the learning of
life-threatening harm to relatives or close friends.
Disciplinary hearings or the witnessing of unpleasant
events that may occur as part of one'’s job should not
fall within the definition.

Treatment consists of giving the patient opportunities
to recall the stressful experience and to express their
associated emotions (‘working through’) with a
sympathetic person who need not be a health care
worker (‘peer debriefing’). Treatment with anxiolytics,
antidepressants, cognitive behavioural therapy or eye
movement desensitisation and reprocessing may be
necessary and are usually successful.” A systematic
review of eight randomised controlled trials,
comparing debriefing with no interventions, found

no evidence that debriefing prevents PTSD and one
trial found that it was harmful.”®™ Patients should

be encouraged to resume normal activities, and
reassured that it is not necessary for all symptoms

to disappear before returning to work.

Adverse prognostic factors are an acute stress
reaction at the time of the trauma, a vulnerable
pre-morbid personality such as neuroticism,
bereavement as a result of the trauma, coexisting
depression or somatization, an absence of supportive
relationships and ongoing litigation."" The diagnosis of
PTSD largely depends on self-reported symptoms and
so an opportunity arises for some patients to deceive
the occupational physician about their illness.
Over-reporting of symptoms or very high PTSD

scores on clinical scales have been found in this
situation.” Only in the severest cases, with several
adverse prognostic features and a failure to respond
to appropriate treatment, should early retirement be
necessary.

Depressive Disorders

Depression can occur in isolation or more commonly
in association with anxiety. There is good evidence
that most patients with depression, or depression
coexisting with anxiety, respond to psychological
treatments such as cognitive, interpersonal or
problem solving therapy, as well as to antidepressant
medication but not to non-directive counselling.™
Antidepressant medication should be continued for
up to six months after the acute episode and as
maintenance therapy for at least a year for recurrent
episodes.’ Any contributory workplace factors
should be identified by the occupational physician
and included in the report to management.

Early retirement due to permanent incapacity should
not be indicated in a mild to moderate depression,
particularly if the patient is several years from their
normal retirement age. In a patient with recurrent or
refractory depression who, for medical reasons, has
failed to respond to any significant degree, or for any
significant length of time, to therapeutic doses or two
or more pharmacological treatments and one
evidence-based psychological treatment, and
adjustments to the job have been unsuccessful,

then an application for early retirement should be
supported.

Bipolar Affective Disorder

(Manic Depressive Psychosis)

Treatment of this condition has been revolutionised
by prophylactic lithium therapy and many people
with manic depression manage to work
satisfactorily.” Tremor is a common side effect of
lithium which may be relevant for some jobs.

The worst prognosis is associated with patients who
have a rapidly cycling form, psychotic symptoms with
their mania, or a personality disorder."®"” For group 2
drivers, the licence must be revoked until the patient
is well and stable for a minimum of three years.
Group 1 drivers will have their licence revoked for a
shorter period, and provided driving is not an integral
part of their job or comparable non-driving work is
unavailable, then this illness should not lead to early
retirement.
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Obsessive-Compulsive Disorder

A longitudinal study for 40 years of 122 patients in
Sweden has shown that 83% improved and 48%
recovered (some with sub-clinical symptoms).’
With modern treatments of cognitive-behavioural
therapy and high-dose selective serotonin reuptake
inhibitors prognosis should be even better. Prognosis
is worse for those patients with severe obsessional
symptoms and compulsive behaviours, coexistent
other mental illnesses, a personality disorder or
continuing stressful events in their life.””'® Early
retirement would be appropriate if the above
treatment is unsuccessful and there are features of
the illness associated with a poor prognosis.

Eating Disorders

Eating disorders are relatively common in young
women and only rarely progress to anorexia or
bulimia nervosa. Longitudinal studies have shown
that most patients recover or improve with
treatment, but a significant minority (20%) remain
chronically ill or die from the illness. The best form of
treatment is unknown although psychoanalytic,
cognitive-analytic and family therapy have been
found to be effective.” Poor prognostic features are
a personality disorder, a late onset of illness, other
self-harming behaviour and a long duration of
illness.?® Employment as a clinical health care worker,
nursery nurse or with children is not recommended
while suffering from a severe eating disorder or other
recurrent self-harming behaviour.?" % Because most
people with this illness are relatively young and
respond to treatment or can be relocated to work
which does not involve patient or client contact,
early retirement should be unusual.

Schizophrenia

About one third of patients will recover from their
first episode and have no further symptoms of
schizophrenia in the next five years.?> 24 Of the
remaining two thirds, some will have a chronically
relapsing illness with no symptoms in between,
some will have a chronically relapsing illness with
stepwise deterioration and some will have an illness
from which they never recover. Factors associated
with a poor prognosis are an insidious onset, a long
episode of illness, a previous psychiatric history,
negative symptoms, a young age of onset, single
status, poor psychosexual adjustment, an abnormal
pre-morbid personality, social isolation and poor

compliance with treatment.” " Someone with a
relapsing schizophrenic illness who complies with
treatment may be able to cope with an undemanding
job, but early retirement is likely in severe cases.

Any decision about retirement in a newly diagnosed
patient with schizophrenia should be deferred for two
years from the time of diagnosis, by which time those
patients who are likely to have a natural and
prolonged remission should be known.

Alcohol Misuse

An applicant for early retirement should have had at
least one trial of detoxification and treatment.
Outcome appears to be independent of the type of
programme, and the majority of patients manage to
reduce their consumption or abstain from alcohol
altogether. Treatment by cognitive behavioural
therapy, 12-step facilitation or motivational-
enhancement therapy have all been shown to be
effective treatments.?® There is always a risk, however,
of relapse in this chronic condition. Early retirement
would be appropriate if there is evidence of serious
end-organ damage such as hepatic failure or
encephalopathy, ascites, oesophageal varices,
peripheral neuropathy, organic brain damage
(confirmed by psychometric testing), or if there is
coexisting major mental illness which is unresponsive
to treatment.

Chronic Fatigue Syndrome

This is the term currently given to fatigue lasting for
more than six months sufficient to interfere with the
patient’s normal physical and mental functioning, and
for which there is no conventional medical cause.

In practice, the diagnosis is frequently given to a
heterogeneous group of patients with conditions
that include chronic depression, chronic anxiety,
psychological distress, poor motivation to return to
work, as well as to conscientious perfectionists who
find it difficult to set limits for work, and possibly to
others with an, as yet, unidentified disorder of the
central fatigue mechanism. Fatigue is a symptom
commonly encountered in primary care settings and
is recognised to last for weeks or months after
infectious mononucleosis or polio but not after other
infections.?® Examination should include exploring
psychosocial factors such as life events, home and
workplace stresses, as well as symptoms of anxiety
and depression. Investigations should exclude
anaemia, diabetes, hypothyroidism, occult carcinoma,
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a collagen disease and infectious mononucleosis.
Other conditions that might need to be excluded are
sleep apnoea, the acquired immune deficiency
syndrome and coeliac disease.

Most longitudinal studies of prognosis have been in
secondary care and show that the majority of
patients make a progressive functional recovery,
although a significant minority remain symptomatic
but at no increased risk of mortality. A community
based study of 65 patients with a three-year
follow-up found that the majority (57%) of subjects
experienced a partial or total remission, with 23%
receiving alternative diagnoses of which a sleep
disorder was the most common. At the three-year
follow-up point only five patients still fulfilled the
criteria for CFS.#’

Treatment with graded activities and cognitive
behavioural therapy to address unhelpful thoughts,
such as fixed physical illness beliefs or unhelpful
behaviours, such as avoiding activity or sleeping
during the day, have been shown to be effective and
in those few studies that have included return to
work as an outcome, to improve the likelihood of

a successful return to work.?® Prolonged rest,
antidepressants in the absence of depression,
corticosteroids or immunotherapy are unlikely to
be beneficial.’** Factors associated with a poor
prognosis are a belief by the patient that an
undiagnosed physical illness is responsible for their
symptoms, a concurrent or previous psychiatric
diagnosis, avoidance of physical activity, a perceived
lack of control over symptoms (ie, an external locus
of control), concurrent somatoform symptoms,
dissatisfaction with work, concurrent litigation
against employer or severe symptoms lasting for
more than four years.30-32

The identification and remedying of any workplace
factors which may be contributing to the fatigue,
part-time working and restricted duties may be
helpful in the occupational rehabilitation of these
patients. A decision about early retirement should
not be made until appropriate investigations and
treatment have been undertaken. Because most
patients are relatively young at diagnosis and,
therefore, many years from their normal age of
retirement, permanency of incapacity for early
retirement is unlikely to be met in the majority of
cases.

14

Fibromyalgia

This common condition was previously known as
fibrositis or muscular rheumatism and in the USA as
psychogenic rheumatism.* Various forms were
recognised which included lumbago, stiff neck and
generalised rheumatism. Treatment was in the form
of rest initially, with aspirin, massage with or without
a rubifacient containing methyl salicylate, heat and if
prolonged, regular exercises and encouragement to
return to work. More recently, the term fibromyalgia
has been used to describe a triad of pain, usually in an
axial distribution, nodules or tender trigger spots and
sleep disturbance.** The term ‘chronic widespread
pain’ is preferred by some doctors because of the
difficulty in identifying nodules, and an association
between the number of tender spots and the degree
of distress of the patient.3*3* Some authors doubt
whether fibromyalgia is a distinct disease.®

Treatment involves identifying relevant psychosocial
factors, addressing unhelpful beliefs or avoidance
behaviour, graded exercise, hydrotherapy and
antidepressants.®***° The occupational physician
should reinforce these treatments, address any
perpetuating workplace factors and encourage the
patient to return to normal functioning by way of
temporary part-time work or reasonable workplace
adjustments. Although symptoms may persist, the
prognosis in most cases is good and in the longest
reported longitudinal study of 14 years, 73% (16/22)
of patients said that their symptoms interfered little,
if at all, with work.*' For all of these reasons, the
occupational physician should not normally support
early retirement due to fibromyalgia.

Back Pain

Considerable guidance has recently been written on
the diagnosis, aetiology, prognosis and management
of back pain.’“*" There is general agreement that
back pain should be divided into three main
diagnostic categories: (1) non-specific (mechanical);
(2) spinal cord or radicular to include spinal stenosis
or cauda equina lesions and (3) serious spinal
pathology in patients with a general medical
condition such as cancer, an infective or
inflammatory condition, or a structural deformity
such as may occur with a severe scoliosis or
spondylolisthesis.
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There is also agreement and good quality evidence to
show that patients with non-specific (mechanical)
back pain should be advised to maintain normal
activities and only rest in bed for one or two days, or
for longer if the back pain is associated with severe
sciatica (pain radiating below the knee). Disability
from non-specific back pain is more dependent on
psychosocial factors than on the physical demands of
the job. Treatment with analgesics or non-steroidal
anti-inflammatory drugs, conditioning low-stress
aerobic exercises, manipulative therapy
(physiotherapy, chiropractic or osteopathy), and
therapies which address negative beliefs about

back pain such as a need to be pain-free before
undertaking normal activities, or which promotes self
responsibility towards controlling the pain, have all
been shown to be effective. Epidural or facet joint
injections, however, have been shown in systematic
reviews to be ineffective.” There is also good
evidence that multidisciplinary rehabilitation in an
occupational setting and the provision of temporary
modified duties are also effective in returning
patients to work.

A graduated return to work with initial avoidance of
heavy manual handling or prolonged sitting may be
helpful. Potentially adverse psychosocial factors such
as anxiety, depression, job dissatisfaction or litigation
should be identified and addressed as appropriate.
Patients with a persistent or recurring radiculopathy
(pain, with or without numbness or paraesthesia,
radiating below the knee) due to a prolapsed disc or
spinal stenosis will need to be managed more
cautiously. If symptoms of a prolapsed disc do not
resolve spontaneously, or with the help of
physiotherapy, then referral to a spinal surgeon will
be necessary. Most patients with a spinal stenosis
will need to be referred to a spinal surgeon.

A microdiscectomy for a single level prolapsed disc
should not prevent a return to manual work and most
(85%) of patients can return to work within a month
of this operation.*® Patients who have had more
extensive back surgery (eg, disectomy with
laminectomy or surgery at multiple levels or a spinal
fusion) will need to be managed more cautiously.
Early degenerative changes on an x-ray in keeping
with the patient’s age or early degeneration of discs
as shown on a MRI scan by desiccation, disc bulge or
protrusion (as opposed to a prolapse) are found in
normally ageing patients without back pain and
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should not lead to prolonged disability or work
restrictions. Pain from an annular tear should resolve
over a few months.

Non-specific (mechanical) back pain should not
normally justify retirement due to ill-health or
permanent restriction of a particular type of work.
This may be necessary however for multiple disc
prolapses, spinal stenosis, serious spinal pathology,
or if degenerative disease is more advanced than
would normally be expected for the age of the
patient, and if the response to treatment has been
unsatisfactory, and reasonable adjustments to the
workplace or job have been unsuccessful.

The principles that apply to back pain also apply to
neck pain.

Whiplash

This is the commonly used term for rapid
hyperextension-flexion injuries to the neck.

Other than the most severe cases, prognosis varies
according to the population studied with insurance/
compensation cases faring worst.”>“° It has been
shown how the management of this condition (ie,
what is said to the patient and the various treatments
they may receive, eg, rest, collar, physiotherapy, etc)
can cause it to evolve into a chronic and disabling
disorder maintained by psychosocial factors.>®

A prospective study has shown that eliminating
compensation for pain and suffering significantly
improves recovery from a whiplash injury.>!

A systematic review of randomised trials for the
treatment of whiplash has shown that active
interventions such as advice to maintain usual
activities is more effective than rest and
immobilization with a collar.>? Early retirement on
account of a whiplash injury without a cervical
fracture or spinal cord damage should be unjustified
in most cases.

Diabetes

Diabetes mellitus should not be a bar to most jobs.
Shift work is acceptable for those requiring treatment
with insulin, without compromise to glycaemic
control, provided the timing of therapy is flexible and
the shift changes are not too rapid.>® Patients who
started treatment with insulin after 1 April 1999

are legally barred from holding a group 2 driving
licence.>* Early retirement would be appropriate if the
applicant has end organ damage such as severe visual
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impairment, peripheral neuropathy, nephropathy
or arteriopathy for which treatment and job
modifications or adaptive technology have been
unsuccessful.

Cardiovascular Disease

For patients with angina or who have had a
myocardial infarction, an exercise stress test will give
a guide to exercise tolerance and may be good for
morale by helping patient to regain confidence for
physical activity. It may also help to distinguish
physical from psychological disability. It will also give
an estimate of metabolic equivalents (METs) which
can be used with tables of energy requirements to
assess fitness for various activities or occupations for
patients with ischaemic heart disease.>> An exercise
stress test off cardiac medication is essential after
myocardial infarction if group 2 driving is being
considered.>* Furthermore, cardiac rehabilitation with
exercise has been shown in a systematic review to
improves coronary risk factors and reduces the risk of
major cardiac events after myocardial infarction.™

A link between perceived psychological stress and
heart disease has been debated for some time. In a
recent observational study, stressed patients were
found to be more likely to report symptoms such as
angina, but less likely to have evidence of ischaemic
heart disease.*®

A number of observational studies have reported

an association between stress and myocardial
infarction®’, but controlling for recall bias is a
methodological problem. Significantly the joint British
Cardiac, Hypertension, Diabetic and Hyperlipidaemic
Societies do not recognise psychosocial stress as a
risk factor for the prevention of coronary heat
disease.”® On balance, and as a consequence of this
weight of opinion, early retirement after myocardial
infarction on the grounds of stress at work, or
elsewhere, should be inappropriate.

To facilitate an early return to work after myocardial
infarction, it might be helpful for the occupational
physician to advise job modification on a temporary
basis for those employees with highly-pressurised
jobs. In the light of the wide range of therapeutic
options now available to treat hypertension, early
retirement due to hypertension is unlikely to be

justified unless the hypertension is associated with
significant end organ damage or is truly resistant to
therapy.

A successful heart or lung transplant should not
prevent a patient from returning to work. The holding
of a group 1 driving licence and even heavy manual
work is permissible after transplantation. Published
studies have shown that the majority of patients who
were in work six months prior to their transplant, do
return to work although the ten-year survival rate
after cardiac transplantation is about 50%. Some
centres have succeeded in getting more patients back
to work by adopting a policy of not supporting a
patient’s claim for disability benefits in the absence
of a medical indication.>® Early retirement is only
appropriate, therefore, if the transplant has been
unsuccessful or the applicant’s job necessitates the
holding of a group 2 licence.

Limited Life Expectancy

For employees with a life expectancy of less than a
year, the Local Government Pension Scheme allows
for commutation of pension equal to five times the
annual pension, in excess of the guaranteed minimum
pension, for both active and deferred members.
Unfortunately, the regulations require that the
member apply for commutation, which may create
difficulties if the patient is unaware of their prognosis.
For those still in service at the time of their death, the
death grant of twice annual salary may be greater
than the lump-sum benefit for ill-health retirement.
Therefore, to prevent the patient or their dependants
from being materially disadvantaged, each case
should be judged on its merits with the help of a
pensions officer.
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24 November 2008

All LGPS Pension Managers Our Ref:
in England and Wales Your Ref:

Dear Pension Manager
Local Government Pension Scheme - lll Health Statutory Guidance

| attach a copy of the Local Government Pension Scheme Il Health Statutory
Guidance. Please pass a copy of this guidance to every employer participating
in your Fund, your appointed independent registered medical practitioners,
and other interested parties who need to use the guidance.

This guidance is issued, under Regulation 56(3) of the Local Government Pension
Scheme (Administration) Regulations 2008, to all administering authorities,
employing authorities. other employers who are admitted to the Local Government
Pension Scheme (LGPS), Independent Registered Medical Practitioners (IRMP) and
other relevant interested parties in England and Wales with statutory responsibilities
under the new LGPS that came into effect on 1 April 2008.

Employers, administering authorities and IRMPs must have regard to this guidance
when carrying out their functions under Regulation 20 of the LGPS (Benéefits,
Membership and Contributions) Regulations 2007 (SI 2007/1166) as amended by
the LGPS (Amendment) Regulations 2008 (S| 2008/1083), and Regulation 56 of the
LGPS (Administration) Regulations 2008.

In this guidance, the term 'employer’ relates to local authority employing authorities
and other employers participating in the Scheme.

This guidance includes details of the relevant statutory provisions and an explanation
of the operation of the new ill-health retirement benefit provisions as they apply from
1 April 2008. The background and policy development for the new ill-health
framework is at Annex A. Two model ill-health certificates are provided at Annex B
and C to assist employers participating in the scheme, and independent doctors will
need to complete a certificate for each ill-health retirement case.

Department for Communities and Local Government  Tel 020 7944 6002

5/F5 Eland House Email lynda.jones@communlties.gsi.gov.uk
Bressenden Place

London
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The Il Health Monitoring Group (IHMG) has been set up to evaluate the effectiveness
of the new LGPS ill health framework, and the Group will ask for relevant data about the
application of the new regulations to inform their work. The IHMG is able to make
recommendations for changes to the regulatory framework in the light of experience of
implementing the new ill health provisions.

The Secretary of State will keep the content of the guidance under review and will
update it as necessary, in the light of recommendations from the IHMG, or experience
of administering authorities, employers, IRMPs and others, in the application of this
guidance.

The guidance will shortly be available on the website at
http://www.x0q83.dial.pipex.com/index.htm

Yours faithfully
Lynda Jones

Lynda Jones

21



A Guidance Manual for Approved Doctors - West Midlands Pension Fund

LOCAL GOVERNMENT PENSION SCHEME (LGPS)

GUIDANCE ON THE APPLICATION OF THE LGPS ILL HEALTH REGULATIONS WHICH
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e®%e
: Communities

) and Local Government

GUIDANCE ON THE LGPS ILL HEALTH RETIREMENT PENSION PROVISIONS

1.This guidance is issued, under Regulation 56(3) of the Local Government Pension Scheme
(Administration) Regulations 2008, to all administering authorities, employing authorities, other
employers who are admitted to the Local Government Pension Scheme (LGPS), Independent
Registered Medical Practitioners (IRMP) and other relevant interested parties in England and
Wales with regulatory responsibilities under the new LGPS that came into effect on 1 April
2008.

2. Employers and IRMPs must have regard to this guidance when carrying out their functions
under Regulation 20 of the LGPS (Benefits, Membership and Contributions) Regulations 2007
(SI 2007/1166) as amended by the LGPS (Amendment) Regulations 2008 (Sl 2008/1083),and
Regulation 56 of the LGPS (Administration) Regulations 2008.

3. In this guidance, the term ‘employer’ relates to local authority employing authorities and other
employers participating in the Scheme.

4. This guidance includes details of the relevant regulatory provisions and an explanation of the
operation of the new ill-health retirement benefit provisions as they apply from 1 April 2008. The
background and policy development for the new ill health framework is at Annex A. Two model
ill health certificates are provided at Annex B and C to assist employers participating in the
scheme, and independent doctors will need to complete a certificate for each ill health
retirement case.

5. The lll Health Monitoring Group (IHMG) has been set up to evaluate the effectiveness of the
new LGPS ill health framework, and the Group will ask for relevant data about the application
of the new regulations to inform their work. The IHMG is able to make recommendations for
changes to the regulatory framework in the light of experience of implementing the new ill health
provisions.

6. The Secretary of State will keep the content of the guidance under review and will update it
as necessary, in the light of recommendations from the IHMG, or experience of administering
authorities, employers, IRMPs and others, in the application of this guidance.

7. Unless a specific reference is made to regulations by their full title, the reference is to a
regulation of the LGPS (Benefits, Membership and Contributions) Regulations 2007 (Sl
2007/1166), as amended by the LGPS (Amendment) Regulations 2008 (Sl 2008/1083) (“the
Benefits Regulations”).

Published by Communities and Local Government November 2008 2

T — B



A Guidance Manual for Approved Doctors - West Midlands Pension Fund

Section 1 - The Legal Framework

8. The regulatory provisions governing ill health retirements under the LGPS with effect from 1
April 2008 are set out in regulations 20 and 31 of The Local Government Pension Scheme
(Benefits, Membership and Contributions) Regulations 2007 (SI 2007/1166), as amended by
The Local Government Pension Scheme (Amendment) Regulations 2008 (S| 2008/1083), and
in regulation 56 of the Local Government Pension Scheme (Administration) Regulations 2008
(SI 2008/239) as amended by The Local Government Pension Scheme (Amendment)
Regulations 2008 (SI 2008/1083) :-

A : Entitlement on ceasing employment early owing to ill health:-

“20.—(1) If an employing authority determine, in the case of a member who satisfies one of the qualifying
conditions in regulation 5—
(a) to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him
permanently incapable of discharging efficiently the duties of his current employment; and

(b) that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance
with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.
(2) If the authority determine that there is no reasonable prospect of his obtaining any gainful employment
before his normal retirement age, his benefits are increased—
(a) as if the date on which he leaves his employment were his normal retirement age; and
(b) by adding to his total membership at that date the whole of the period between that date and the date on
which he would have retired at normal retirement age.

(3) If the authority determine that, although he cannot obtain gainful employment within three years of leaving
his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement
age, his benefits are increased—

(a) as if the date on which he leaves his employment were his normal retirement age; and
(b) by adding to his total membership at that date 25% of the period between that date and the date on which
he would have retired at normal retirement age.

(4) If the authority determine that it is likely that he will be able to obtain any gainful employment within three
years of leaving his employment, his benefits—

(a) are those that he would have received if the date on which he left his employment were the date on which
he would have retired at normal retirement age; and
(b) unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.

(5) Before making a determination under this regulation, an authority must obtain a certificate from an
independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion
the member is suffering from a condition that renders him permanently incapable of discharging efficiently the
duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result

of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal
retirement age.

(6) A person who receives benefits under paragraph (4) shall—
(a) inform the authority if he obtains employment; and
(b) answer any inquiries made by the authority as to his current employment status, including as to his pay
and working hours.

(7) (a) Once benefits have been in payment to a person for 18 months, the authority shall make inquiries as to
his current employment.
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(b) If he is not in gainful employment, the authority shall obtain a further certificate from an independent
registered medical practitioner as to the matters set out in paragraph (5).

(8) (a) The authority shall discontinue the payment of benefits under paragraph (4) if they consider—
(i) that the person is in gainful employment; or

(i1) in reliance on the certificate obtained under paragraph (7)(b), that he is capable of obtaining such
employment
and may recover any payment made in respect of any period before discontinuance during which they considers
him to have been in gainful employment.
(b) The authority shall in any event discontinue the payment of benefits under paragraph (4) after they have
been in payment to a person for three years.

(c) The authority shall forthwith notify the appropriate administering authority of any action they have taken
under this paragraph.

(9) A person in respect of whom the payment of benefits is discontinued under paragraph (8) shall be treated as
a pensioner member with deferred benefits from the date the suspension takes effect, and shall not be eligible to
receive benefits under paragraph (4) in respect of any future period.

(10) If a person in respect of whom the payment of benefits is discontinued under paragraph (8) subsequently
becomes an active member of the Scheme, his earlier period of active membership in respect of which benefits
were paid under paragraph (4) shall not be aggregated with his later active membership.

(11) (a) An authority which has made a determination under paragraph (4) in respect of a member may make a
subsequent determination under paragraph (3) in respect of him.

(b) Any increase in benefits payable as a result of any such subsequent determination is payable from the
date of that determination.

(12) (a) Subject to sub-paragraph (b) and to paragraph (13), in the case of a member in part-time service, the
period to be added under paragraph (2)(b) or (3)(b), as the case may be, is calculated in accordance with
regulation 7(3) as if he had remained in such part-time service until his normal retirement age.

(b) If the certificate obtained under paragraph (5) states that, in the medical practitioner’s opinion, the
member is wholly or partly in part-time service as a result of the condition that has caused him to be
incapable of discharging efficiently the duties of the relevant local government employment, no account
shall be taken of such reduction in his service as is attributable to that condition.

(13) But if, in the case of a person who is a member before 1st April 2008, and who has attained the age of 45
before that date, the period to be added under paragraph (2)(b) or (3)(b) is less than the period that would have
been added had regulation 28 of the 1997 Regulations applied, then his benefits are increased by adding the latter
period.

(14) In this regulation —

“gainful employment” means paid employment for not less than 30 hours in each week for a period of not
less than 12 months;

“permanently incapable” means that the member will, more likely than not, be incapable until, at the
earliest, his 65th birthday; and
“qualified in occupational health medicine” means—
(a) holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued
by a competent authority in an EEA State; and for the purposes of this definition, “competent

authority” has the meaning given by the General and Specialist Medical Practice (Education,
Training and Qualification) Order 2003(1); or

(b) being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an
equivalent institution of an EEA State.

(15) Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing
authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position
than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect
in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.”.

(1) S.I. 2003/1250.
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B : Entitlement after ceasing employment early owing to ill health:-
(Regulation 31 of the benefits regulations)

“31.—(1) Subject to paragraph (2), if a member who has left his employment before he is entitled to the
immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of
discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body he may
ask to receive payment of his retirement benefits immediately, whatever his age.

(2) Before determining whether to agree to a request under paragraph (1), an authority must obtain a certificate
from an independent registered medical practitioner qualified in occupational health medicine as to whether in his
opinion the member is permanently incapable of discharging efficiently the duties of the relevant employment
because of ill-health or infirmity of mind or body and, if so, whether that condition is likely to prevent the member
from obtaining gainful employment (whether in local government or otherwise) before reaching his normal
retirement age, or for at least three years, whichever is the sooner .

LEIT3

(3) In this regulation, “gainful employment”, “permanently incapable” and “qualified in occupational health
medicine” have the same meaning as in regulation 20.”.

C : First instance determinations: ill-health :-

(Regulation 56 of the Local Government Pension Scheme (Administration) Regulations 2008
(Sl 2008/239) (“the Administration Regulations”) as amended by regulation 24 of the Local
Government Pension Scheme (Amendment) Regulations 2008)(SI1 2008/1083).

“56.—(1) An independent registered medical practitioner from whom a certificate is obtained under
regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of
that regulation (early leavers: ill-health) must be in a position to declare that—

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case
for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the employing
authority or any other party in relation to the same case,

and he must include a statement to that effect in his certificate.

(2) If the employing authority is not the member’s appropriate administering authority, it must first obtain
that authority’s approval to its choice of registered medical practitioner for the purposes of regulation 20 and
31 of the Benefits Regulations.

(3) The employing authority and the independent registered medical practitioner must have regard to
guidance given by the Secretary of State when carrying out their functions under this regulation or, in the
case of the employing authority, when making a determination under regulation 20 of the Benefits
Regulations.”
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Section 2 - General Guidance

Part | - Role of the employer

9. In the context of ill health retirements, the role of the employer begins a long time before
employment has been terminated and the question of entitlement to an ill health retirement
benefit arises. The management of ill health in the work force and, in particular, during the
period leading up to termination of employment, is outside the scope of this guidance. The
“prevention and management of sick absence” replaced the “management of Ill health
handbook” and was published by the Local Government Employers in 2007. The handbook
does not, however, contain details of the changes to the ill-health retirement benefits from 1
April 2008.

Change in process for the employer in the 2008 ill health provisions

10. Under the 1997 Scheme regulations, any question concerning entitlement to an ill-health
retirement benefit could only be decided when a member had left local government
employment on the grounds of permanent ill health. Whilst this did not prevent an employer and
medical advisers from looking onto the question of entitlement to an ill health pension and grant
beforehand, in regulatory terms, the actual decision about entittement and any appeal
arising from the determination of that question could only have been made on or after the
member left employment. Concerns have been raised in the past about the effect that certain
decisions made by the courts and the Pensions Ombudsman might have on this separation
between the “leaving employment” and the “entitiement to pension benefit” question that has
been part of the scheme’s regulations for a considerable time. The ill health provisions in
Regulation 20 now require the employer to commence medical processes prior to any
termination of employment on ill health grounds.

11. Responsibility for deciding the grounds on which the employment of a scheme member
has been terminated rests solely with the employer (Reg 20 (1)). But an employer cannot make
a determination under Regulation 20 unless they have obtained a certificate from an
independent registered medical practitioner (“IRMP”) qualified in occupational health
medicine (Regulation 20 (5) and (14 (a) and (b)).

12. It is also important to note that all the regulations referred to in this guidance are subject to
the civil law burden of proof. As such, the determination of questions is based on the “balance
of probabilities” test and not on the stricter criminal law test of “beyond reasonable doubt”.

Part Il - Questions for the employer to determine

13. Under Regulation 20, the appropriate employer is required to consider and decide a
number of questions before entitlement to an ill health retirement benefit under that regulation
can be awarded. These include :-
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» a)is the length of total membership at least three months or a transfer value is
credited to the member? (but see the Benefits Regulations 5 (1)(a) and 20(1));
and

* b) does the member’s ill health or infirmity of mind or body render him permanently
incapable of discharging efficiently the duties of his current employment?
(Regulation 20(1)(a)); and

« c) does the member have a reduced likelihood of obtaining gainful employment
(whether in local government or elsewhere) before his normal retirement age?
(Regulation 20(1)(b)).

(Note: see explanations concerning ‘gainful employment’ and ‘reduced likelihood’ at paras 24 and 28 below)

14. If the answers to all three questions are in the affirmative, there is a prima facie entitlement
to payment of an ill-health benefit under Regulation 20. To decide the level of benefit, the
employer must further decide which of the following three situations applies:-

* a)is there no reasonable prospect of the member obtaining any gainful employment
before reaching his Normal Retirement Age (NRA) (i.e. age 65)? In these
circumstances, the member receives benefits based on his accrued rights up to the
date of termination and enhancement equal to all his prospective service from that
date to his NRA. (Regulation 20(2); or

* b)is the member is judged to be incapable of obtaining gainful employment within
three years of leaving local government employment, but is thought likely to be able to
do so before reaching his NRA? In these circumstances benefits equal to his accrued
rights and an enhancement of 25% of his prospective service to NRA will be awarded.
(Regulation 20(3)), or

* ¢) Is the member likely to recover sufficiently from his incapacity to enable him to
be capable of obtaining gainful employment within three years of leaving local
government employment? In these circumstances, benefits equal to his accrued
rights, with no enhancement, will be awarded. (Regulation 20(4)).

15. Additional questions concerning part time employment and the protection rights of certain
members fall to be considered by virtue of Regulations 20(12), (13) and (15) respectively.

Entitlement to payment of deferred benefits on the grounds of ill health

16. Under Regulation 31 of the Benefits Regulations, an ill health benefit can also be paid to a
member, who has left a local government employment with an entitiement to a deferred benefit,
and becomes permanently incapable of discharging efficiently the duties of their former
employment before becoming entitled to payment of that deferred benefit. The member has to
apply for the early release of the deferred benefit and payment would be from the date of the
application. The By virtue of regulation 31(2), the early payment of deferred benefits can only
be made in circumstances where the IRMP has certified that the member’s condition is likely to
prevent him from obtaining gainful employment, whether in local government employment or
elsewhere, before reaching his normal retirement age or for at least three years, whichever is
the sooner. In other words, the deferred pensioner member would have to satisfy the criteria set
out in regulation 20(2) or (3).
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Payments

17. 1l health retirement benefit payments are made by the relevant LGPS administering
authority following notification of the determination by the employer (regulation 64 of the
administration regulations).

Part Il - The role and status of the independent registered medical practitioner

18. The introduction of the certification of ill health retirements by an independent registered
medical practitioner qualified in occupational health was one of the 35 recommendations made
in the HM Treasury review. It has been a feature of the 1997 scheme regulations for a number
of years and is carried forward into the new scheme arrangements in Regulation 20(5). This
regulation sets out the questions that the IRMP must address in his certificate but provisions
relating to the doctor’s certification are also set out in the Local Government Pension Scheme
(Administration) Regulations 2008. In particular, regulation 56(1) of those regulations requires
the IRMP to include a statement confirming his independent status in his certificate under
regulation 20 (5). The IRMP may be asked to sign the certificate required under regulation 20
(5) and it is recommended that the IRMP complies with this request.

19. Regulation 20(14) of the Benefits Regulations defines what is meant by “qualified in
occupational health medicine”.

20. In many respects, these reflect the questions that the employer is ultimately responsible for
deciding but it is important to bear in mind that the independent doctor is not being asked to
confirm the termination or otherwise of the member’s employment. Under Regulation 20(5), the
role of the IRMP is to certify whether or not, in his opinion, on the balance of probabilities, the
criteria for entitlement to an ill health benefit are satisfied in any individual case. On this basis,
the questions to be considered by the IRMP doctor are:-

« a)is the member permanently incapable of discharging efficiently the duties of the
relevant local government employment because of ill health or infirmity of mind or
body (Regulation 20(5)) and, if so —

* b) whether this has resulted in a reduced likelihood of obtaining any gainful
employment and, if so :-

o whether there is no reasonable prospect of his obtaining any gainful
employment before his normal retirement age (Regulation 20(5) when read in
conjunction with Regulation 20(2), or

o Whether, although there is no prospect of obtaining gainful employment within
three years, there is a reasonable prospect of his obtaining gainful employment
before reaching his normal retirement age. (Regulation 20(5) when read in
conjunction with Regulation 20(3);or

o whether there is a reasonable prospect of his obtaining gainful employment
within three years of leaving local government employment (Regulation 20(5)
when read in conjunction with Regulation 20(4)).
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* ) in the case of a member who is wholly or partly in part-time service, was this as a
result of the condition that had caused him to be permanently incapable of
discharging efficiently his current employment? (Regulation 20(12(b)).

» d) under regulation 20(5), the IRMP is also asked to consider whether or not there is
a reduced likelihood of obtaining gainful employment. But, in the context of regulation
20(8)(a)(ii) (action at the review) and the definition of “reduced likelihood” below, it is
clear that if the IRMP says there is no reduced likelihood of obtaining gainful
employment, then this means that regulation 20(8)(a)(ii) is satisfied. This means that
a 3rd tier benefit should be discontinued following the 18 month review, if the
employer, based on the opinion of the certifying doctor, determines that the member
is now capable of obtaining gainful employment.

* e)regulation 20(15) provides that for determinations made by the employer up to and
including 30th September 2008, the employer will need to consider a member’s
entitlement under both the current provisions of regulation 20 and the former ill-health
provisions of the 1997 Scheme regulations (see para. 48 below). This does mean
that, for this limited period, IRMPs will need to consider the permanency question
both in relation to a member’s actual local authority employment and any comparable
employment for the purposes of regulation 27 of the 1997 Scheme regulations.
Under those regulations, the term “comparable employment” was defined as any
other comparable employment with his employing authority as follows:

"comparable employment" means employment in which, when compared with the
member's employment

(a) the contractual provisions as to capacity either are the same or differ only to an
extent that is reasonable given the nature of the member's ill-health or infirmity of
mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday
entitlement, sickness or injury entitlement and other material terms do not differ
substantially from those of the member's employment.

21. It is important at this stage to highlight the fact that both regulations 20(1) and (5) restrict
entitlement considerations to medical factors. Although regulation 20(1) enables the authority to
make an award where a member, amongst other things, “...has a reduced likelihood of
obtaining any gainful employment”, it is important to note that by virtue of the conjunctive “and”
at the end of regulation 20(1)(a), any “reduced likelihood” for the purposes of regulation 20(1)(b)
must be as a direct result of the permanent incapacity referred to in regulation 20(1)(a). On this
basis, non-medical factors such as the availability of gainful employment in a particular area,
are not relevant factors for the purposes of regulation 20(1). The same rule applies to regulation
20(5), except here, the relevant conjunctive is “and, if so, whether as a result of that condition”.

Part V - Definitions
22. It is important that all parties are clear about the meanings behind the terms used in either
the regulations or this guidance. The examples given below expand on the definitions given in

regulation 20(14), but others refer to words or phrases that are not defined but which merit
explanation.
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23. The term “permanently incapable” is defined in regulation 20(14) as meaning “that the
member will, more likely than not, be incapable until, at the earliest, his 65th birthday.” In
addressing questions about permanent incapacity, whether in terms of the local government
employment or gainful employment elsewhere, consideration must therefore be given not to the
immediate or foreseeable future, but to the date when the member attains their NRA.

24. The term “gainful employment” is defined by Regulation 20(14) as “paid employment for
not less than 30 hours in each week for a period of not less than 12 months”. This term is not to
be confused with the concept of “comparable employment” which was a feature of the 1997
Scheme from 1999. From 1 April 2008, the IRMP will be required to judge the member’s
capability of obtaining any gainful employment - rather than one based on the type of local
government formerly held by the member. This reflects government policy whereby public
service ill health pensions are to be paid not only on the basis of ability to undertake the
member’s current employment, but also other employment in the general workforce.

25. Significance of ‘3 years’. The level of benefits payable under regulation 20 are dependant
upon the duration of the “reduced likelihood” of obtaining gainful employment, having taken into
account the medical condition at the time when the employer determines to terminate a
member’s employment. Originally, the view was taken that the regulations should rely on the
concept of a “reasonable period” to distinguish 2nd tier from 3rd tier cases. In the light of
representations made by interested parties, the decision was taken that any reference to a
reasonable period should be replaced with a fixed period of time, applied consistently across all
cases. Three years represents a “reasonable period” distinction for the purposes of considering
either a 2nd or 3rd tier award (Regulation 20 (3) and (4)). The regulations also provide for a limit
of 3 years for payment of 3rd tier benefits (Regulation 20 (8(b)).

26. “Obtaining”. It is important to highlight the fact that both regulations 20(1) and (5) restrict
entitlement considerations to medical factors. The IRMP will wish to consider, in the context of
regulations 20 and 31, that the word “obtaining” may be taken to include the capacity of the
individual in question to carry out gainful employment, taking into account the full medical
effects of the condition which gave rise to the retirement on the grounds of permanent ill health.
In some cases, the condition may comprise certain medical or physical impediments which have
a bearing on the individual’'s capacity to obtain gainful employment. For example, a person who
is house-bound or unable to travel because of the medical condition, but is otherwise capable of
carrying out gainful employment, is likely to have a reduced likelihood of obtaining gainful
employment for the purposes of regulations 20 and 31. The regulations therefore allow for the
possibility that certain individuals with a permanent incapacity, although theoretically having the
capacity to carry out gainful employment, may not in practice be able to obtain it because of the
full medical effects of their condition.

27. Non-medical factors, such as the general availability of gainful employment in a particular
area or the attitude of employers to certain conditions, would not be material factors and
should not be part of the IRMP’s consideration, while the effect a medical condition would
have on their practical ability to obtain gainful employment would. The same would apply to the
individual’s own attitude towards their condition, which could be a limiting factor to obtaining
gainful employment, although it is recognised that in some cases, the member’s attitude may
constitute a medical condition in itself and the IRMP could be asked to make a judgement about
this.
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28. “Reduced likelihood”. From the outset, the policy objective has always been to
encourage a return to work for those people who have left their local government employment
because of ill health but who are otherwise capable of carrying out a wide range of employment
elsewhere. Regulation 20 does not, therefore, provide an ill health retirement benefit to any
member whose employment was terminated on the grounds of ill health or infirmity of mind or
body which renders him permanently incapable of discharging efficiently the duties of his
current employment, but he does not have a reduced likelihood of obtaining gainful employment
(20(1)). In such circumstances, the member would be regarded as immediately capable of
obtaining gainful employment as defined in regulation 20(14). “Immediately” means at the point
the member’s employment is terminated. It follows that a 1st, 2nd or 3rd tier pension can only be
awarded to a member whose likelihood of obtaining gainful employment is reduced because of
that permanent incapacity.

Section 3 — The Regulations in practice
Part VI — The first tier

29. Regulation 20(2) provides for payment of a first tier ill-health retirement pension where :-

» a) the member has a qualifying period of at least 3 months or a transfer value is
credited to the member (but see the Benefits Regulations, regulation 5 (1));

* b) a certificate has been obtained under regulation 20(5);

» c) based on that certificate, the employer has decided to terminate the member’s
employment on the grounds that his ill health or infirmity of mind or body renders
him permanently incapable of discharging efficiently the duties of his current
employment and, because of that condition, he has a reduced likelihood of
obtaining any gainful employment before normal retirement age (regulation 20(1)
(a) and (b), and

» d) the authority determines that there is no reasonable prospect of him obtaining
any gainful employment before normal retirement age (regulation 20(2).

30. Where a first tier pension is awarded under regulation 20(2), the member’s normal benefits
are increased as if the date on which he left local government employment was his normal
retirement age and by adding to the total membership at that date the whole of the prospective
service up to normal retirement age. Regulation 20(12) makes provision for a different
calculation in the case of a member in part-time service. A first tier pension is not subject to any
review mechanism.

Part VIl — The second tier

31. Regulation 20(3) provides for payment of a second tier ill health retirement pension where
the circumstances are the same as those described in the first three bullet points in paragraph
29 above, but the employing authority determines it is likely that the member will become
capable of obtaining gainful employment before their normal retirement age but cannot obtain
gainful employment within three years of their leaving local government employment.

32. Where a second tier pension is awarded under regulation 20(3), the member’s normal
benefits are increased by adding to the member’s total membership at the time of leaving, 25%
of their prospective service to normal retirement - subject to the provisions of regulation 20(12) if
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the service in question was part-time. A second tier pension is not subject to any review
mechanism.

Part VIIl — The third tier

33. The 3rd tier provides retirement benefits for a member who is judged by an IRMP to be
permanently incapable of their local authority employment and has a reduced likelihood of
obtaining gainful employment before his normal retirement age, but is also medically considered
capable of obtaining gainful employment within three years of leaving employment. The
member would be entitled to their accrued LGPS pension benefits, with no enhancement, and
payments are made until such time as the member obtains gainful employment. Payments
would be discontinued if, following a review, under regulations 20 (7) (a) and (b), the IRMP
certificate is to the effect that the member is now capable of gainful employment. 3rd tier
payments cannot, in any event, continue beyond three years (regulation 20 (8) (b)).

34. All ill health payments are made by the relevant LGPS administering authority following
notification of the determination by the employer (regulation 64 of the administration
regulations).

Requirement to obtain a certificate from an Independent Registered Medical Practitioner
qualified in occupational health medicine (IRMP)

35. Regu